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A petition under Order 1 Rule 
10 (2) & (4) and Section 151 
of Code of Civil Procedure.  
 

1. Instant Misc. case arisen out of a petition No. 646/18 filed under 

Order 1 Rule 10(2) & (4) R/W Section 151 filed by the 

defendant No.1 praying to implead the legal heirs of Uma Kanta 

Baruah who died leaving behind his sons and daughters namely, 

(i) Sri Premananda Baruah (since deceased), the 

deceased husband of the petitoner/defendant and 

father of defendants Nos.2 and 3, (ii) Sri Dharma Kanta 

Baruah, (iii) Smt. Tarulata Baruah, (iv) Smt. Binapani 

Baruah and (v) Smt. Kusum Baruah. The defendant No.1 

further pleaded that after death of Uma Kanta Baruah, all of his 

legal heirs became joint owners, pattadars, possessors and co-

sharers of suit patta land and no effectiver judicious decision 

could be arrived  in absence of any of the aforesaid joint 

owners.  

2. Par contra, plaintiff /OP contested the instant Misc.(J) by way of 

filing written objection both in law and facts contending that on 

11-04-2018 issues were framed and suit being instituted against 
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the defendants for specific performance of contract of sale that 

was executed between the plaintiff and defendant No.1 for 

selling land measuring 1 katha 10 Lessas from her own share 

and as such the names of persons mentioned in para No.2 of 

the petiton are not the necessary parties of this suit as well. 

Upon the above, the plaintiff/O.P prayed dismissal of the petiton 

with cost.   

DISCUSSION, DECISIONS AND REASONS THEREOF 

3. During the hearing stage neither side have adduced any forms 

of oral as well as documentary evidences before this court.  

4. I have heard both the sides and perused the entire case record 

carefully and it divulges from the case record that in the original 

Title Suit No.42/2017, issues has already been framed and now 

the case is proceeding towards trial. Undeniably, it is a suit for 

specific performance of contract that allegedly executed 

between the plaintiff and defendant no-1.  

5.  It further disclosed that in the original suit the plaintiff alleged 

that defendant No.1 with intent to sell 1 Katha 10 Lessas of land 

executed a sale and agreement dated 18-06-2013 in favour of 

the plaintiff on receiving Rs.3,05,000/-. Now, the defendant 

prayed to implead all the legal heirs of her deceased Umakanta 

who was original owner and pattadar of suit property 

contending that without impleading them as a necessary parties 

no judicious decision can be taken upon.  

6. To decide the issue raised by the defendant No.1 in the instant 

case, this court needs to understand the concept of non-joinder 

of necessary party. Joinder of Parties means joining several 

parties as plaintiffs or defendants in the same suit. All or any of 

those persons can be joined to a suit as plaintiffs or defendants 

in whom the right to any relief is alleged to exist, or who is 

alleged to possess any interest in the subject-matter of 

litigation, or in the opinion of the court is a proper or a 

necessary party. The fundamental consideration appears to be 

the existence of a right of relief in relation to the party. The 

opinion of the court shall also be based upon whether there is a 

right of relief in relation to the party in question. 
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7. A `necessary party' is a person who ought to have been joined 

as a party and in whose absence no effective decree could be 

passed at all by the Court. If a `necessary party' is not 

impleaded, the suit itself is liable to be dismissed. A `proper 

party' is a party who, though not a necessary party, is a 

person whose presence would enable the court to completely, 

effectively and adequately adjudicate upon all matters in 

disputes in the suit, though he need not be a person in favour 

of or against whom the decree is to be made. If a person is not 

found to be a proper or necessary party, the court has no 

jurisdiction to implead him, against the wishes of the plaintiff. 

The fact that a person is likely to secure a right/interest in 

a suit property, after the suit is decided against the plaintiff, 

will not make such person a necessary party or a proper party 

to the suit for specific performance. 

8. In suits for specific performance, the following persons are to be 

considered as necessary parties: (i) the parties to the contract 

which is sought to be enforced or their legal representatives; (ii) 

a transferee of the property which is the subject matter of the 

contract. A person who has a direct interest in the subject 

matter of the suit for specific performance of an agreement of 

sale may be impleaded as a proper party, on his application 

under Order 1 Rule 10 CPC. 

9. The defendant No.1 in her petition pleaded that all the legal 

heirs of her deceased father are being necessary parties and 

required to be impleaded as party to the suit.  

10. In Kasturi Vs. Iyyamerumal and others Appeal (civil) 

2831 of 2005, Hon’ble Apex Court observed that the question 

of jurisdiction of the Court to invoke Order 1 Rule 10 of the CPC 

to add a party who is not made a party in the suit by the 

plaintiff shall not arise unless a party proposed to be added has 

direct interest in the controversy involved in the suit. The 

plaintiff’s counsel further argued that brothers and sisters are 

have no direct interest over the suit land as the suit property 

already partitioned amongst them and defendant no-1 has 

sellable interest over the suit land and rightly, entered into 

agreement of sale with the plaintiff.  
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11. At this stage without entering into the merits of dispute in hand 

on careful and meticulous perusal of sale and agreement 

allegedly executed between the plaintiff and defendant No.1, it 

disclosed before this court that it was point out in said 

agreement of sale that the defendant No.1 intended to sell her 

own share of land in favour of the plaintiff and total land 

disclosed from the Jamabandi, where the name of defendant 

No.1 along with names of sons and daughters of Late Uma 

Kanta Barua, appears to be 4 Bigha 3 Katha 8 Lessas. The 

defendants are the legal heirs of late Premananda Baruh and 

said Premananda Baruh was one of the legal heir of late 

Umakanta Barua, who was original pattadars of suit property. 

The Jamabandi does not disclosed any partition of property left 

by deceased named Uma Kanta Barua and undeniably the legal 

heirs of late Uma Kanta Barua are namely Sri Premananda 

Baruah (since deceased) (ii) Sri Dharma Kanta Baruah, 

(iii) Smt. Tarulata Baruah, (iv) Smt. Binapani Baruah and 

(v) Smt. Kusum Baruah. In the original suit plaintiff side yet 

to adduce evidence to substantiate the claims and reliefs 

prayed. At this stage this court not finds anything from record 

that suit property left by deceased Uma Kanta Barua partitioned 

amongst his legal heirs. If there is actually no partition amongst 

the legal heirs of deceased Uma Kanta Barua over the suit 

property including the share of late Premananda Barua who is 

one of the son of late Uma Kanta, then non-impleading them as 

parties to this suit shall definitely affect their substantive interest 

as their direct interest are involved with the suit property.  

12. Although the other legal heirs of late Uma Kanta Barua not 

entered into any agreement with the plaintiff but the property in 

dispute is the part of the agreement left by Uma Kanta Barua 

who was the original pattadar and after his death the name of all 

his legal heirs have duly inserted over the suit property. The 

defendant No.1 and other two defendants are appears to be the 

legal heirs of Premananda Barua who was the son of the Late 

Uma Kanta Barua. Hence, it is seen that the disputed property in 

question appears to be a joint undivided property of the husband 

of defendant No.1 and other legal heirs of Late Uma Kanta Barua 
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and at this stage if the court not impleaded them as necessary 

parties their undivided interest over the suit property is going to 

be affected. More also, it is a suit for specific performance of 

contract and if the suit decreed with relief of specific performance 

of contract, then without obtaining no-objection from other legal 

heirs of original pattadar, the defendant No.1 will not be able to 

execute register sale deed in fovour of plaintiff. As such, this 

court finds that the other legal heirs of Late Uma Kanta Barua are 

the necessary parties to the suit and their names required to be 

impleaded as defendants. Accordingly, the prayer filed by the 

defendant No.1 is allowed.  

ORDER 

13. In the result, the prayer of the defendant No.1 for impleading 

Sri Dharma Kanta Baruah, Smt. Tarulata Baruah, Smt. Binapani 

Baruah and Smt. Kusum Baruah is allowed with cost of 

Rs.1,000/-.  

14. Misc. (J) case is disposed of accordingly.           
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